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ADMINISTRATIVE  LAW 
SPRING  SEMESTER  2010 
Professors  Dyzenhaus,  Nedelsky  &  Sossin 


Overview 

This  course  is  an  introductory  course  examining  administrative  law  -  administrative  law  builds 
on  the  principles  of  the  rule  of  law  and  the  separation  of  powers.  It  is  concerned  primarily  with 
the  activities  of  the  executive  branch  of  government  and  the  legal  regulation  to  which  those 
activities  are  subject.  For  example,  administrative  law  recognizes  a  duty  of  fairness  owed  by 
public  decision-makers  to  those  affected  by  their  decisions. 

Administrative  Law  will  focus  on  a  number  of  related  themes,  including  (1)  the  separation  of 
powers  and  the  relationship  between  the  judiciary,  the  executive  and  the  legislative  branches  of 
government;  (2)  the  relationship  between  the  rule  of  law  and  government  decision-makers;  (3) 
the  principles  and  implications  of  statutory  interpretation;  (4)  the  role  of  courts  in  reviewing 
government  decision-making  and  the  standard  by  which  courts  will  review  these  decisions;  and 
(5)  the  powers  and  dynamics  of  different  decision-making  bodies,  from  discretionary  front-line 
officials  to  independent  administrative  tribunals  and  other  public  agencies,  boards  and 
commissions.  These  themes  will  be  elaborated  through  the  in-depth  study  and  discussion  of  a 
small  number  of  leading  cases,  and  related  academic  commentary. 

Administrative  law  is  relevant  and  important  to  many  other  substantive  areas  of  law,  including 
labour  law,  immigration  law,  constitutional  law,  environmental  law,  banking  and  securities  law, 
human  rights  law  and  many  others  spheres  of  public  law. 

Materials 

The  materials  for  the  course  include  a  casebook  of  required  materials  and  recommended 
materials  available  through  Blackboard.  A  number  of  the  recommended  readings  are  drawn  from 
C.  Flood  &  L.  Sossin,  Administrative  Law’  in  Context  (Toronto:  Emond  Montgomery,  2008). 

There  are  a  number  of  general  Administrative  Law  texts  you  might  also  consult,  including: 

Sara  Blake,  Administrative  Law’  (Toronto:  LexisNexis,  2006) 

Donald  Brown  and  John  Evans,  Judicial  Review)  of  Administrative  Action  in  Canada  (Toronto: 
Canvasback,  1999)  (Looseleaf) 

David  Phillip  Jones  and  Anne  de  Villars,  Principles  of  Administrative  Law>  (Toronto:  Carswell, 
2009) 

David  Mullan,  Administrative  Law)  (Toronto:  Irwin,  2001) 

David  Mullan  (ed.),  Administrative  Law) :  Cases  and  Material  (Toronto:  Emond  Montgomery, 
2003) 
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Topics 

Part  I:  The  Rule  of  Law  and  the  Separation  of  Powers 

This  section  of  the  course  will  offer  an  introduction  to  the  rule  of  law  as  the  organizing  principle 
of  administrative  law.  We  will  also  canvass  the  functions  and  institutions  of  government  in 
Canada,  and  emphasize  the  constitutional,  statutory  and  common  law  separation  of  powers 
between  the  judicial,  legislative  and  executive  branch.  With  respect  to  the  executive  branch,  we 
will  explore  the  growth  of  administrative  agencies,  boards,  commissions,  tribunals  and  other 
government  decision-makers  that  make  up  the  administrative  state.  This  section  provides  bridges 
to  key  concepts  in  Constitutional  Law  and  Legal  Process. 

Required  Reading 

Roncarelli  v.  Duplessis  [1959]  S.C.R.  121  (judgment  of  Rand  J.  and  Cartright  J.  at 

pp.  1-23 

Ocean  Port  Hotel  Ltd  v.  British  Columbia  (General  Manager  Liquor  Control) 
[2001]  2  S.C.R.  781,  at  pp.24-38 

Recommended  Reading 

Mary  Liston,  “Chapter  4  -  Governments  in  Miniature:  The  Rule  of  Law  in  the 
Administrative  State”  in  Colleen  M.  Flood  and  Lome  Sossin  (eds).  Administrative 
Law  in  Context  (Toronto:  Emond  Montgomery,  2008). 

Robert  Leckey,  Complexifying  Roncarelli' s  Rule  of  Law  (2009) 

John  Willis,  “Statutory  Interpretation  in  a  Nutshell”  (1938)  16  C.B.R.  1 


Part  II:  Procedural  Justice  and  the  Duty  of  Fairness  at  Common  Law 


The  section  will  introduce  the  legal  sources  of  procedural  fairness  at  common  law,  including  an 
historical  overview  of  the  development  of  judicial  review  on  fairness  grounds,  including 
impartiality  and  independence.  The  section  will  highlight  the  interaction  between  the  common 
law  and  statutes  in  designing  procedures  and  ensuring  fairness. 

Required  Reading 

Nicholson  v.  Haldimand-Norfolk  Regional  Board  of  Commissioners  of  Police 

[1979]  1  S.C.R.  311  (SCC  1979),  at  pp.  39-45 

Baker  v.  Canada  (Minister  of  Citizenship  and  Immigration  (1995)  101  F.T.R.  1 10 

(FCTD  1995),  at  46-61;  [1997]  2  F.C.  127  (FCA  1997),  at  pp.62-75;  [1999]  2 

S.C.R.  817,  at  pp.76-100 

Suresh  v  Canada  (Minister  of  Citizenship  and  Immigration)  [2002]  1  S.C.R.  3, 
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Headnote  +  paras.  113-128,  at  pp.  298-300,  319-324 


Recommended  Reading 

Grant  Huscroft,  “Ch  5  -  The  Duty  of  Fairness:  From  Nicholson  to  Baker  and 
Beyond”  in  Colleen  M.  Flood  and  Lome  Sossin  (eds),  Administrative  Law  in 
Context  (Toronto:  Emond  Montgomery,  2008). 


Part  III  Bias  &  Independence 

This  section  will  introduce  the  concepts  of  impartiality  and  independence  as  an  extension  of  the 
duty  of  fairness. 

Required  Reading 

Ontario  Labour  Relations  Board;  Re  Consolidated-Bathurst  Packaging  Ltd.  and 
International  Woodworkers  of  America,  Local  2-69  et  al  (1983)  5  CLRBR 
(Ontario  Labour  Relations  Board,  at  pp.  101-108;  (1985)  51  O.R.  (2d)  481 
(Ontario  Divisional  Court),  at  109-132;  (1986)  56  O.R.  (2d)  513  (Ontario  Court 
of  Appeal),  at  pp.133-137;  [1990]  1  S.C.R.  282  (Supreme  Court  of  Canada),  at 
pp.138-175 

Newfoundland  Telephone  Co.  v.  Newfoundland  (Board  of  Commissioners  of 
Public  Utilities)  [1992]  1  S.C.R.  623,  at  pp.176-189 

Ocean  Port  Hotel  Ltd.  v  British  Columbia  (General  Manager,  Liquor  Control  and 
Licensing  Branch)  [2001]  2  S.C.R.  781  (SCC  2001)  [From  Part  I],  at  pp.24-38 

Recommended  Reading 

Chretien  v.  Canada  (Commission  of  Inquiry  into  the  Sponsorship  Program  and 
Advertising  Activities,  Gomery  Commission)  [2008]  F.C.J.  No.  973  (Fed.  Ct.) 
Laveme  Jacobs,  “Independence,  Impartiality  and  Bias”  in  Colleen  M.  Flood  and 
Lome  Sossin  (eds),  Administrative  Law  in  Context  (Toronto:  Emond 
Montgomery,  2008). 

Part  IV:  Standard  of  Review 

This  section  will  introduce  the  concept  of  deference  and  the  substantive  constraints  on  public 
decision-makers. 

Required  Reading 

Mossop  v.  Canada  (1989),  10  C.H.R.R.  D/6064  (Human  Rights  Tribunal),  at 
pp.190-211;  [1991]  1  F.C.  18  (Federal  Court  of  Appeal),  at  pp.212-226;  [1993]  1 
S.C.R.  554,  (Headnote  +  paras.  22-41,  42-47,  92-163),  at  pp.227-265 
Dunsmuir  v.  New  Brunswick  [2008]  1  S.C.R.  190  (Headnote),  at  pp.266-271 
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C.U.P.E.  v.  N.B.  Liquor  Corporation  [1979]  2  S.C.R.  227,  at  pp.272-282;  [1978] 
N.B.J.  No.  1  (Sup.  Ct.),  at  289-294,  New  Brunswick  Public  Service  Labour 
Relations  Board,  at  pp.  283-288 

Recommended  Reading 

Audrey  Macklin,  “Ch  8  -  Standard  of  Review:  The  Pragmatic  and  Functional 
Test”  in  Colleen  M.  Flood  and  Lome  Sossin  (eds),  Administrative  Law  in  Context 
(Toronto:  Emond  Montgomery,  2008). 

Lome  Sossin  and  Colleen  M.  Flood,  “The  Contextual  Turn:  Iacobucci’s  Legacy 
and  the  Standard  of  Review  in  Administrative  Law”  (2007)  57  UTLJ  581 
Administrative  Tribunals  Act  (B.C.)  (2004)  c.  45 


Part  V.  The  Puzzle  of  Discretion 

This  section  builds  on  the  substantive  review  of  public  decision-making  but  with  a  focus  on  the 
exercise  of  statutory  discretion. 

Required  Reading 

Shell  Canada  Products  Ltd.  v.  Vancouver  (City)  [1994]  1  S.C.R.  231  (Headnote), 

at  pp.295-298 

Baker  v.  Canada  (Minister  of  Citizenship  and  Immigration)  [1999]  2  S.C.R.  817 
[from  Part  II],  at  pp.76-100 

Suresh  v  Canada  (Minister  of  Citizenship  and  Immigration)  [2002]  1  S.C.R.  3, 
paras.  1-58,  76-99,  at  pp.  298-324 

Recommended  Reading 

C.  U.P.E.  v  Ontario  (Minister  for  Labour)  (2000)  51  O.R.  (3d)  417;  [2003]  1 
S.C.R.  539 

Craig  Forcese,  “Ch  1 1  -  Administering  Security:  The  Limits  of  Administrative 
Law  in  the  National  Security  State”  in  Colleen  M.  Flood  and  Lome  Sossin  (eds), 
Administrative  Law  in  Context  (Toronto:  Emond  Montgomery,  2008). 


Part  VI:  Rulemaking,  Soft  Law  and  Regulatory  Dilemmas 

This  section  explores  the  differing  forms  of  legal  accountability  for  executive  action  through 
legislative  and  non-legislative  instruments. 

Required  Reading 

Thorne ’s  Hardware  Ltd  v.  Canada  [1983]  1  S.C.R.  106,  at  pp.325-337 
Little  Sisters  Book  and  Art  Emporium  v  Canada  (Minister  of  Justice)  [2000]  2 
S.C.R.  1120  paras  1-35,  70-85,  at  pp.338-361 
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Thamotharem  v  Canada  (Minister  of  Citizenship  and  Immigration  [2004] 
R.P.D.D.  No.  613  (Immigration  and  Refugee  Board),  at  pp.362-368;  [2006]  3 
F.C.R.  168  (FC),  at  369-404;  [2008]  1  F.C.R.  385  (FCA),  at  pp.405-423 


Recommended  Reading 

Laura  Pottie  and  Lome  Sossin,  “Demystifying  the  Boundaries  of  Public  Law: 
Policy,  Discretion,  and  Social  Welfare”  (2005)  38  U.B.C.L.  Rev.  147-  [4 1  pp] 
Andrew  Green,  “Ch.  13  -  Regulations  and  Rule-Making:  The  Dilemma  of 
Delegation”  in  Colleen  M.  Flood  and  Lome  Sossin  (eds),  Administrative  Law  in 
Context  (Toronto:  Emond  Montgomery,  2008). 


Part  VII:  Tribunals 

This  section  examines  agencies,  boards,  commissions  and  tribunals,  their  empowering  statutory 
regimes  and  structure  (whether  adjudicative,  regulatory  or  inquisitorial),  their  accountability 
through  the  courts  and  other  bodies,  and  their  role  in  the  policy  process. 

Required  Reading 

Nova  Scotia  (Workers’  Compensation  Board)  v.  Martin  [2003]  2  S.C.R.  504 
[excerpt  excludes  section  on  s.  1 5  of  the  Charter],  at  pp.465-491 
Tranchemontagne  v  Ontario  (Disability  Support  Program)  (2004)  72  O.R.  (3d) 
457  (OCA),  at  pp.424-439;  [2006]  1  S.C.R.  513,  at  pp.440-464 

Recommended  Reading 

Tranchemontagne  (Social  Benefits  Tribunal); 

Ron  Ellis,  “Current  Issues  in  Tribunal  Independence” 

http  ://www.  law.utoronto .  ca 1  documents/conferences/adminj  usticeO  8  E11  is  .pdf; 


